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BREAKING ELECTION NEWS: Colorado voters reject
well setback ballot measure and takings amendment —

On November 6, Colorado Proposition 112 — the 2,500 foot
well setback ballot measure — was defeated by Colorado
voters in a big win for the oil and gas industry, AAPL members
and citizens who rely on the revenue generated by resource
development in the state.

AAPL was instrumental in fighting Proposition 112 through
a generous donation to Coloradans for Responsible Energy
Development that included AAPL-sponsored advertising to
educate voters prior to the election. AAPL's work with our
local chapter — the Denver Association of Professional Landmen — and our stakeholder
members was crucial in achieving this success. We thank everyone for their efforts.
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Voters also rejected state Constitutional Amendment 74 — a takings measure and

firewall against Prop. 112 if it had passed — that would have allowed property owners to
seek compensation from government any time a government action or regulation devalues
a person’s property. As of last count, that measure was also defeated with only 46 percent
support. The amendment needed 55 percent of the vote for adoption.

Read more here about Proposition 112 and Amendment 74.

WEEKLY HIGHLIGHTS AT-A-GLANCE

FEDERAL - Legislative

e H.R. 4239 - SECURE American Energy Act. (Update to 11/13/17 Weekly Report) After
nearly a year without any legislative action, on November 2, H.R. 4239, known as the
“Strengthening the Economy with Critical Untapped Resources to Expand American
Energy Act” or the “SECURE American Energy Act,” was placed on the House calendar
for floor vote consideration after being voted out of the Natural Resources Committee
last year. The bill’s House Report 115-1000 summary states that the legislation would
“distribute revenues from oil and gas leasing on the outer Continental Shelf to certain
coastal States, to require sale of approved offshore oil and gas leases, to promote offshore
wind lease sales, and to empower States to manage the development and production of



https://www.denverpost.com/2018/11/06/colorado-proposition-112-results/
https://www.9news.com/article/news/local/local-politics/just-compensation-for-reduction-in-fair-market-value-by-law-amendment-74-fails/73-611989200
https://www.congress.gov/bill/115th-congress/house-bill/4239/text
https://www.congress.gov/congressional-report/115th-congress/house-report/1000
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oil and gas on available Federal land,” among other purposes. According to the bill
sponsor House Majority Whip Rep. Steve Scalise (R-LA), the “SECURE American Energy Act
enables states with established regulatory programs to manage certain federal permitting
and regulatory responsibilities for oil and gas development on federal lands.” Read more.

H.R. 3117 - Transparency and Honesty in Energy Regulations Act. (Update to 12/11/17
Weekly Report) On November 2, the House Natural Resources Committee issued its
Committee Report on H.R. 3117, the Transparency and Honesty in Energy Regulations
Act, which was introduced by Rep. Evan Jenkins (R-WV) in 2017. (See House Report 115-
999). In November 2017, the bill passed the House Natural Resources Committee

and is awaiting a full floor vote. The bill would bar the use of the social cost of carbon,
methane and nitrous oxide in energy and environment rules. According to Jenkins, the
measure “would prohibit the federal government from using the flawed social cost of
carbon and social cost of methane metrics in the rulemaking process.” The companion
Senate version of the bill, S. 1512, was introduced by Senator James Lankford (R-OK)
last June. The bills build upon President Trump’s Executive Order No. 13783, which
removed the government’s use of these metrics as rationales for burdensome
environmental regulations. Read more.

H.R. 6087 — Removing Barriers to Energy Independence Act. (Update to 7/2/18 Weekly
Report) On November 2, H.R. 6087, known as the “Removing Barriers to Energy
Independence Act,” and introduced by Rep. Liz Cheney (R-WY), was placed on the
House calendar for floor vote consideration after being voted out of the Natural
Resources Committee earlier this year. On the same date, the Committee also released
its House Report on the bill. (See House Report 115-1005). The bill would impose fees on
those protesting federal oil and gas lease programs, and would include “administrative
protests of lease sales, drilling permit applications, and pipeline right-of-way
applications.” According to Rep. Cheney, “Currently no fee is required and some
groups have taken advantage of the ability to file protests for free by flooding the
permitting agencies with frivolous protests that have severely delayed the federal
permitting process and hurt our economy in Wyoming.” Read more.

H.R. 6107 — Ending Duplicative Permitting Act. (Update to 7/2/18 Weekly Report)

On November 2, H.R. 6107, known as the “Ending Duplicative Permitting Act,” and
introduced by Rep. Steve Pearce (R-NM), was placed on the House calendar for floor
vote consideration after being voted out of the Natural Resources Committee earlier this
year. On the same date the Committee also released its House Report on the bill. (See
House Report 115-1004). The bill would clarify that the Bureau of Land Management
shall not require permits for oil and gas activities conducted on non-Federal surface
estates to access a subsurface mineral estate that is less than 50 percent Federally-
owned. Read more.
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https://scalise.house.gov/press-release/icymi-bipartisan-secure-american-energy-act-advances-markup
https://www.congress.gov/bill/115th-congress/house-bill/3117/text
https://www.congress.gov/congressional-report/115th-congress/house-report/999
https://www.congress.gov/congressional-report/115th-congress/house-report/999
https://www.congress.gov/bill/115th-congress/senate-bill/1512/related-bills
https://www.whitehouse.gov/the-press-office/2017/03/28/presidential-executive-order-promoting-energy-independence-and-economi-1
https://www.lankford.senate.gov/news/press-releases/senator-lankford-rep-jenkins-introduce-social-cost-of-carbon-bill
https://www.congress.gov/bill/115th-congress/house-bill/6087/text?q=%7B%22search%22%3A%5B%22hr6087%22%5D%7D&r=1
https://www.congress.gov/congressional-report/115th-congress/house-report/1005
https://www.jhnewsandguide.com/jackson_hole_daily/state_and_regional/wynews/article_fd2815fc-116c-5bc8-955e-9fae1b273a2e.html
https://www.congress.gov/bill/115th-congress/house-bill/6107/text?q=%7B%22search%22%3A%5B%22hr6107%22%5D%7D&r=1
https://www.congress.gov/congressional-report/115th-congress/house-report/1004
https://pearce.house.gov/press-release/pearce-introduces-two-bills-house-representatives

FEDERAL — Regulatory

e BLM Lease Sale — Nevada. On November 5, the Bureau of Land Management (BLM)
announced that it will offer 17 parcels totaling approximately 32,923.96 acres in the
Ely and Winnemucca districts at its December quarterly oil and gas lease sale. Despite
multiple protests from environmental activist groups, the sale will continue as
scheduled. Read more.

FEDERAL —Judicial

¢ Keystone XL Pipeline — Montana Federal Court. On November 8, a federal judge
temporarily blocked construction of the Keystone XL pipeline, ruling that the Trump
administration failed to justify its decision in granting the permit for the 1,200-mile long
project. In Indigenous Environmental Network, et al. v. U.S. Department of State, et al.
(Case No. 4:17-cv-00029-BMM), the U.S. District Court for the District of Montana
held that the administration “disregarded prior factual findings related to climate
change” and in so doing ran afoul of the National Environmental Policy Act (NEPA)
and the Administrative Procedure Act (APA). The court has ordered the U.S. State
Department to complete a supplemental Environmental Impact Statement that
complies with the requirements of NEPA and APA before any construction or
operation can resume. “It’s clear that this decision tonight will delay the pipeline
significantly,” said Sierra Club Senior Attorney Doug Hayes, who noted that a proper
environmental impact statement of this scope usually takes about a year to complete.
“TransCanada does not have an approved pipeline at this point.” The Trump
Administration has yet to indicate if it will appeal the order. Read more.

e Climate Change Lawsuit — U.S. Supreme Court. (Update to 10/29/18 Weekly Report)
On November 2, the U.S. Supreme Court lifted a Trump administration-requested stay
in the climate change lawsuit, Juliana et al. v. United States of America (Case No. 6:15-
cv-01517), which has been pending in the U.S. District Court for the District of Oregon.
In Order No. 18A410, the Supreme Court said the Trump administration must first seek
“adequate relief” in the U.S. Court of Appeals for the Ninth Circuit through “ordinary
dispositive motions” although the Supreme Court does indicate that an immediate
appeal of some key legal questions should happen before trial. In late October,
Supreme Court Chief Justice John Roberts issued a temporary stay in the case which
sent the plaintiffs scrambling to put together a brief in time to keep the case moving
forward on schedule. But the latest order denies the government-requested stay,
even though both Justices Clarence Thomas and Neil Gorsuch would have granted the
application. The case was originally set to go to trial on October 29 and with this order
all parties will now prepare for trial, though a new date has yet to be set. The case
stems from allegations made by a group of 21 teens and children led by environmental
activists to hold the government liable for climate change and alleges that the
government has an obligation to protect natural resources for present and future
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https://www.blm.gov/sites/blm.gov/files/NV_OG_20181211_MDO_Protest_CBD.pdf
https://www.blm.gov/press-release/blm-nevada-offer-17-parcels-december-oil-and-gas-lease-sale
http://apps.washingtonpost.com/g/documents/national/keystone-xl-pipeline-order-issued-by-us-district-judge-brian-morris-in-montana/3301/
https://www.washingtonpost.com/nation/2018/11/09/keystone-xl-pipeline-blocked-by-federal-judge-major-blow-trump-administration/?utm_term=.4874dba04e2b
http://blogs2.law.columbia.edu/climate-change-litigation/wp-content/uploads/sites/16/case-documents/2018/20181018_docket-615-cv-1517_notice-1.pdf
https://www.supremecourt.gov/orders/courtorders/110218zr2_8ok0.pdf
https://www.supremecourt.gov/orders/courtorders/101918zr1_086c.pdf
https://static1.squarespace.com/static/571d109b04426270152febe0/t/5bcdfe9615fcc0899891cfb7/1540226716312/2018.10.22.SCOTUS+Brief+FINAL+for+filing.pdf

generations. The government has repeatedly argued that directing climate policy is
outside the scope of the courts and is a legislative function that needs to be addressed
through the political process. Now, in the wake of the Supreme Court’s latest order,
“the federal government will head to court to argue that there is no constitutional
right to an environment free of climate change and that the children don’t have
standing to make such a claim. Read more.

State Control Over Federal Lands — California Federal Court. In a win for the oil and gas
industry, on November 1, a California federal judge struck down as unconstitutional a
California state law that aimed to give the state power to override the sale of federal
lands. In U.S. v. State of California, et al. (Case No. 2:18-cv-00721-WBS-DB), the court
held that the law unconstitutionally regulates the U.S. government and discriminates
against people seeking to buy federal public land. Passed in late 2017, California state
law, SB50, sought to give the state Land Commission “the first right to purchase federal
lands or to arrange for a specific buyer and included fines for failing to do so” and was
seen by many, including legislators supporting the measure, as a means to stop the
Trump administration from allowing more logging, oil and gas drilling or development
on some of the 46 million acres of federally-owned land within the state. The U.S.
Department of Justice successfully argued in the lawsuit that California had no

power to interfere with federal land sales, citing the Constitution and the 1850 act

of Congress that admitted California to the union. “The court’s ruling is a firm rejection
of California’s assertion that, by legislation, it could dictate how and when the federal
government sells federal land," said Attorney General Jeff Sessions. Read more.

STATE — Judicial
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Local Ordinances; Permitting — Pennsylvania. In a victory for the oil and gas industry,
on October 26, in Frederick v. Allegheny Township (Case No. No. 2295 C.D. 2015), the
Commonwealth Court of Pennsylvania affirmed a lower court ruling allowing “oil and
gas well operations in all zoning districts so long as they satisfied enumerated standards
designed to protect the public health, safety and welfare.” The plaintiffs had asserted
certain environmental rights challenges to the local ordinance, but the court disagreed
with their argument holding that a local ordinance authorizing oil and gas wells within
a municipality does not violate the state constitution by failing to go “far enough”

to protect environmental rights. The court reasoned that the local government’s
enactment of the ordinance was consistent with environmental protections under

its statutory authority and that municipalities have no authority to go beyond their
enabling legislation to impose additional requirements on oil and gas well permit
applicants to further protect the environment. Read more.
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https://www.vox.com/2018/11/2/18029146/climate-change-lawsuit-children-scotus-supreme-court-juliana
http://www.caed.uscourts.gov/caednew/assets/File/18cv0721_%20Doc%20%2328.pdf
http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201720180SB50
https://www.thestate.com/news/nation-world/national/article221049260.html
http://www.pacourts.us/assets/opinions/Commonwealth/out/2295CD15_10-26-18.pdf?cb=1

INDUSTRY NEWS FLASH:

é Interior Department revenue and royalty payments to states jump 26 percent. The U.S.
Department of the Interior’s Office of Natural Resources Revenue has just reported that

in the current fiscal year it distributed $8.93 billion in revenue and royalties from energy
produced on federal managed public and Indian tribal land to states, tribes and three special
funds — 26 percent more than the $7.11 billon it distributed in fiscal 2017. Of the 35 states
receiving federal energy revenue disbursements during the 12 months ended September 30,
New Mexico received $634.9 million, followed by Wyoming ($563.9 million), Colorado
(5112.5 million), Louisiana ($91 million), and Utah (576 million). Read more.

State-by-State Legislative Session Overview

The governor’s race between former Republican congressman Ron DeSantis and Tallahassee
Democratic Mayor Andrew Gillum remains undecided. Gillum had conceded the race on
Tuesday night when DeSantis was ahead by a margin of 49.7 to 49.1 percent, as The New York
Times reported at the time, but later retracted that concession after new information about the
number of uncounted ballots surfaced. FOX 13 reports that DeSantis is now ahead by less than
one-half of one percent, which should trigger an automatic recount. Unofficial counts from the
Division of Elections can be found here.

The District of Columbia, Michigan, New Jersey and Puerto Rico are in regular session.

Illinois and the United States Congress are in recess until November 13. Ohio and
Pennsylvania are in recess until November 14. Massachusetts, New York, Rhode Island and
Wisconsin are in recess to the call of the chair.

Wisconsin Republican Gov. Scott Walker issued a statement on October 2 calling for an
extraordinary session to begin on November 12 to allow the Senate to take up AB 963. The
Assembly passed a tax incentive package aimed at keeping two paper mill facilities of Kimberly-
Clark from closing their doors in central Wisconsin, reports The Journal Times.

Georgia Republican Gov. Nathan Deal announced a special session for November 13 to discuss
cleanup costs associated with Hurricane Michael, reports the AJC.

Illinois Republican Gov. Bruce Rauner has 60 calendar days while the General Assembly is

in session to act on legislation or it becomes law without signature. Maine Republican Gov.
Paul LePage has three days after the next meeting of the legislature to act on special session
legislation or it becomes law without signature. Missouri Republican Gov. Mike Parson has
45 days from presentment to act on legislation or it becomes law without signature. New York
Democratic Gov. Andrew Cuomo has 10 days from presentment, Sundays excepted, to sign or
veto legislation or it becomes law without signature. North Carolina Democratic Gov. Roy
Cooper has 10 days from presentment to act on special session legislation or it becomes law
without signature. Rhode Island Democratic Gov. Gina Raimondo has six days from
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https://www.ogj.com/articles/2018/11/doi-fiscal-2018-payments-to-states-tribes-rose-26-from-2017.html
https://www.nytimes.com/2018/11/06/us/florida-desantis-gillum-governor.html
https://www.nytimes.com/2018/11/06/us/florida-desantis-gillum-governor.html
http://www.fox13news.com/news/politics/gillum-now-says-recount-possible-in-florida-s-governor-race
https://floridaelectionwatch.gov/StateOffices/Governor
https://docs.legis.wisconsin.gov/2017/related/proposals/ab963
https://journaltimes.com/news/local/walker-orders-special-session-on-kimberly-clark/article_7ad8d0ba-efa6-5fa8-b8ad-ac5949711fbb.html
https://www.ajc.com/news/state--regional-govt--politics/deal-calls-georgia-legislators-into-session-over-hurricane-costs/8Xk3JguzcIU6QLAXfyQs2H/

presentment, Sundays excepted, to act on legislation or it becomes law without signature. West
Virginia Republican Gov. Jim Justice has 15 days from adjournment of the special session,
Sundays excepted, to act on legislation or it becomes law without signature.

The following states are currently holding 2019 interim committee hearings: Alabama, Alaska,
Arizona, Arkansas, California Assembly and Senate, Colorado, Connecticut, Florida House,
Hawaii, Idaho, Illinois Senate, Indiana, lowa, Kansas, Kentucky, Maine, Maryland,
Minnesota, Mississippi Senate, Missouri House and Senate, Montana, Nevada, New
Hampshire House and Senate, New Mexico, New York Assembly and Senate, North Carolina,
North Dakota, Oklahoma House, Oregon, Rhode Island, South Carolina, South Dakota,
Tennessee, Texas House and Senate, Utah, Vermont, Virginia, Washington, West Virginia,
Wisconsin, and Wyoming.

The following states are currently posting 2019 bill drafts, prefiles and interim studies: Florida
Senate, lowa, Kentucky, Montana, Nevada, New Hampshire, North Dakota, Oklahoma
House and Senate, Tennessee, Utah and Virginia.

Hydraulic Fracturing
General

Pennsylvania SB 1276, sponsored by Sen. Vincent Hughes, D-Philadelphia, was referred to the
Senate Environmental Resources and Energy Committee on October 25. The bill would establish
a 3.5 percent severance tax on the gross value of the natural gas liquids or each unit of dry
natural gas severed. The bill would allow a producer to deduct post production costs from the
gross value subject to the tax but the amount of the deduction could not exceed 15 percent of the
gross value. The bill would not permit the producer to deduct from the royalty payment for
postproduction costs or the severance tax. The bill would not impose a tax on natural gas or
natural gas liquids that are:

e Severed under a lease and provided to a lessor for no consideration for the lessor’s
own use.

e Severed from a stripper well.

e Severed from a storage field.

The bill would require a new producer to apply for a severance tax license before severing gas in
the state with current producers being required to obtain a license within six months. Funds
raised from the tax would be directed towards various school improvement projects. The tax
would take effect immediately.

DISCLAIMER: Links and/or information from non-governmental sources provided in this report may be among the many
sources available to you. This report does not endorse nor advocate for any particular attorney or law firm, or other private
entity, unless expressly stated. Any legal information contained herein is not legal advice. Links are provided for reference
only and any cited outside source information is derived solely from material published by its author for public use.
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http://www.legislature.state.al.us/aliswww/ISD/InterimMeetings.aspx
http://akleg.gov/index.php#tab2
https://www.azleg.gov/interim-committee-agendas/
http://www.arkleg.state.ar.us/assembly/2017/2017S1/Pages/MeetingsAndEventsCalendar.aspx?listview=month
https://www.assembly.ca.gov/dailyfile
https://www.senate.ca.gov/pdfpublications/committee
http://leg.colorado.gov/interim-schedule
https://www.cga.ct.gov/calendarofevents.asp
http://www.myfloridahouse.gov/Sections/HouseSchedule/houseschedule.aspx
https://www.capitol.hawaii.gov/upcominghearingsfiltered.aspx
https://legislature.idaho.gov/calendar/
http://www.ilga.gov/senate/schedules/hearings.asp?Scheduled=M
https://iga.in.gov/documents/242eba6c
https://www.legis.iowa.gov/committees/meetings/meetingsListChamber?chamber=H&reqType=S%2CSUB%2CA%2CI%2C&committeeTypeStanding=on&committeeTypeSub=on&bDate=05%2F07%2F2018&eDate=07%2F31%2F2018&chamberID=H&committeeTypeApprop=on&committeeTypeInterim=on
http://www.kslegislature.org/li/documents/interim_schedule.pdf
http://www.lrc.ky.gov/legislativecalendarv2/sp_bss_calendar_/index
http://legislature.maine.gov/calendar/#Monthly/2017-12-01
http://mgaleg.maryland.gov/webmga/frmSchedules.aspx?pid=schedpage&id=0&stab=02&tab=subject2&ys=2017RS
https://www.leg.state.mn.us/cal?type=all
http://billstatus.ls.state.ms.us/htms/s_sched.htm
https://house.mo.gov/AllHearings.aspx
http://www.senate.mo.gov/hearingsschedule/hrings.htm
https://leg.mt.gov/audio-video/
https://www.leg.state.nv.us/App/InterimCommittee/REL/Interim2017
http://www.gencourt.state.nh.us/house/caljourns/default.htm
http://gencourt.state.nh.us/Senate/calendars_journals/default.html
https://www.nmlegis.gov/Calendar/Whats_Happening
http://nyassembly.gov/leg/?sh=he
https://www.nysenate.gov/events
https://www.ncleg.net/LegislativeCalendar/
http://www.legis.nd.gov/assembly/65-2017/committees/interim/committee-meeting-summary
https://www.okhouse.gov/Committees/ShowInterimStudies.aspx
https://olis.leg.state.or.us/LIZ/Committees/Meeting/List
http://status.rilin.state.ri.us/legislative_committee_calendar.aspx
http://www.scstatehouse.gov/meetings.php?chamber=H
http://sdlegislature.gov/Interim/Meetings.aspx?Session=2017
http://wapp.capitol.tn.gov/apps/schedule/WeeklyView.aspx
http://www.legis.state.tx.us/Committees/MeetingsUpcoming.aspx?Chamber=H
http://www.legis.state.tx.us/Committees/MeetingsUpcoming.aspx?Chamber=S
https://le.utah.gov/asp/interim/Cal.asp
https://legislature.vermont.gov/committee/meetings/2018.1#leg-committees
http://lis.virginia.gov/cgi-bin/legp604.exe?171+oth+MTG
http://app.leg.wa.gov/mobile/CommitteeAgendas/Starting?AgendaType=2
http://www.wvlegislature.gov/committees/interims/intcomsched.cfm
http://committeeschedule.legis.wisconsin.gov/
http://legisweb.state.wy.us/lsoweb/Events.aspx
http://www.flsenate.gov/Session/Bills/2019
https://www.legis.iowa.gov/legislation/billTracking/billRequests
http://www.lrc.ky.gov/record/19RS/prefiled/prefiled_bills.htm
http://leg.mt.gov/content/Committees/Administration/Legislative%20Council/2017-18/LCmemo-and-Study-Resolution-Assignments.pdf
https://www.leg.state.nv.us/App/NELIS/REL/80th2019/Bdrs/List
http://www.gencourt.state.nh.us/lsr_search/LSR_Results.aspx
http://www.legis.nd.gov/files/resource/64-2015/miscellaneous/2017-bill-and-resolution-summaries.pdf
https://www.okhouse.gov/Committees/ShowInterimStudies.aspx
http://www.oksenate.gov/publications/senate_studies/interim_studies.aspx
http://wapp.capitol.tn.gov/apps/indexes/
https://le.utah.gov/asp/billsintro/index.asp
http://lis.virginia.gov/cgi-bin/legp604.exe?191+lst+INT
https://www.legis.state.pa.us/CFDOCS/Legis/PN/Public/btCheck.cfm?txtType=PDF&sessYr=2017&sessInd=0&billBody=S&billTyp=B&billNbr=1276&pn=2134

